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LIFE INSURANCE AS COLLATERAL SECURITY 


GRADY W. CRAWFORD, Miami 


The pledging of life insurance policies as collateral security for loans is by no means 
a new or novel transaction. However, the use of life insurance policies in this manner 
has only begun to reach widespread proportions smee the depression of 1929. Within 
the past several years this practice has become so widespread and has grown so rapidly 
that several legal problems presented in making this type of loan have become of major 
import. All attorneys should be familiar with these various problems, whether they are 
called upon to represent a bank which may be accepting such collateral or an individuet 
who contemplates securing such a loan. 


In these times of varying and uncertain financial means, the possibility of borrowing 
on insurance policies becomes very tempting to the individual who must have addit‘oral 
funds to tide hin: over a monetary impasse. Perhaps he has already borrowed from the 
insurance company on his policy and is paying interest at the rate of five or six per cent. 
He learns that the bank will lend him money on his personal note and take, as collateral 
security, an assignment of his insurance policy at an interest rate of from two to three 
per cent lower than he is now paying to the insurance company. Naturally he is interested 
in saving this amount of interest, and, in the exercise of good business judgment, he 
applies to the bank for such a loan. The bank, in turn, is interested in lending money 
and turns the application, together with the policy, over to an attorney. The first step 
of the attorney is an examination of the policy itself. He must determine: 


“1. The type of policy in question, the form of imsurance—just what 
insurance company contracts to do and under what conditions. 


“2. The present surrender value, according to the table in the contract, 
and assurance from this table that the surrender value will increase steadily 
with subsequent premium payments. (This will not be the ease, of course, in 
term and certain life expectancy contracts, and some very old policies may not 
even contain a table of surrender values.) There may be loans outstanding 
against this tabular surrender, or there may be dividend accumulations or paid- 
up additions which increase its value, but these must generally be determined 
from the company, not from the policy itself. 


“3. Whether the insured, either in the terms of the contract or in his 
original application (copy of which should be attached and made a part of the 
contract), has reserved the unlimited right to change the beneficiary without 
her consent; and if this right is limited in any way, by whom and to what 
extent. 


“4. The beneficiary or beneficiaries presently named in the contract and 
whether the proceeds are payable in one sum or in instalments under one of 
the optional methods of settlement. The insured’s wishes must be consulted to 
determine: (a) Whether the beneficiary is willing and legally able to join in 
the assignment; (b) if not, whether the insured wishes to change the beneficiary 
to one who is willing and able to join; («) whether he wishes to change the 
beneficiary to his estate and redesignate the beneficiary subject to the assign- 
ment (providing the company in question will so permit); (d) whether the 
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beneficiary has an insurable interest in accordance with the statutory require- 
ments of the bank’s particular state; (e) whether, if settlement in instalments 
is specified, the policy contains a clause, or the company will add a clause to 
the beneficiary agreement, stipulating payment ef any indebtedness to an 
assignee in one sum, 


“5. Whether the policy is incontestable or is limited in any way other 
than for error in age. Most policies have no surrender values during the con- 
testable period of the first year or two. Single premium contracts, however, do 
have substantial surrender values immediately, and it should be remembered 

: that they are still contestable during the first year or two, according to the 
terms of the contract. It is likely that in the event of contest the company 
would return the single premium paid, but there is no assurance of this, par- 
ticularly in the ease of fraud. 


“6. Whether the poliey contains disability income provisions, and, if so, 
whether such clause operates apart from and independentiy of the life policy, 
or the policy itself becomes a claim and depletes its value in disability payments. 

4 “7, Which of the non-forfeiture options is automatic in the event of lapse. 

“8. Whether the policy contains an automatie premium loan provision and, 

; if so, whether the insured has elected to make this provision operative, (In 
many cases the policy will not show whether or not the insured has made such 
an election, and this fact can be determined only through inquiry from the 
company. ) 


“9, The type of assignment clause contained in the contract and the 
insured’s rights and the company’s requirements thereunder.” 


Having determined from the contract itself as many of the foregoing facts as pos- 
sible, the bank should then send an information form or a letter of inquiry to the 
insurance company, requesting the following information : 


“1. Whether the policy is in full foree and to what date the premiums 
have been paid. 

“2. How premiums are presently payable and to whom notices are now 
being sent; whether duplicate notices will be sent to the assignee. 


“3. What dividend option is now in effect and whether there are any divi- 
dend accumulations or paid-up additions to the credit of the policy. 


“4. Whether any automatic premium loan provision is operative, 


“5. Whether there is any prior assignment on record (except to the com- 
pany itself for premium and/or policy loans). 


“6. The amount of any premium and/or poliey loans. 
7. The gross and net surrender value. 
“8. Any special questions relating to the particular assignment.” 


5 ASSIGNMENT OF LIFE INSURANCE POLICIES AS COLLATERAL 
s SECURITY, by TAIT, Pages 122, 123 and 124, 


Next, the attorney must concern himself with the matter of the beneficiary named 
in the poliey : 


1. If any named beneficiary stays in the contract before assignment, she must 
; join in the assignment and any additional agreements or subsequent changes connected 
with it. This means that where there is more than one beneficiary, all the beneficiaries 


| 
| 
| 


FLORIDA LAW JOURNAL 41 


must join. Thus, where the insured wishes to retain a named beneficiary in a policy 
at the time of the assignment, the beneficiary must be willing and legally able to join 
in the assignment, or the insured must change the existing beneficiary to one who is 
willing and able to join. This latter is the case, of course, wherever the insured has 
named minor or undetermined beneficiaries, remaindermen, or contingents—in short, 
wherever any beneficiary is either unwilling or unable to join. AFTER such change of 
beneficiary has been filed with the company and indorsed on the policy, the insured and 
the beneficiary or beneficiaries may join in the assignment. 


2. If the insured does not wish to change to a beneficiary who is willing and able 
to join, the only alternative is to change the beneficiary to his estate. AFTER such 
change has been filed with the company and indorsed on the policy, he may assign the 
policy on his own signature. And after the assignment is recorded with the insurance 
company, he may redesignate a beneficiary, subject to the assignment—in all companies 
which will permit him to do so. 


There would seem to be no question as to the assignability of a life insurance policy. 
Most courts agree that such a contract is assignable by the insured. In the Florida ease 
of MOON v. WILLIAMS, (1931) 102 Fla. 214, 135 So. 555, the Court held: 


“A life insurance policy is a mere chose in action, and, unless some pro- 


vision of the contract forbids its assignment, it may be assigned as other choses 
in action.” 


However, where the right to change the beneficiary has not been reserved to the 
insured, the general rule is that owing to the vested rights of the beneficiary, the insured 
person cannot assign the policy without obtaining the consent of the beneficiary. Unity 
Mutual Life Assurance Association v. Dugan, 118 Mass. 219; Wilde v. Wilde, 209 Mass. 
205, 95 N. E. 295, 60 A. L. R. 192. 


Where the policy reserves the right to change the beneficiary, the assured may assign 
the policy without first obtaining the consent of such beneficiary. Farmer State Bank 
v. Kelly, 155 Ga. 733, 118 S. E. 197; Henrick v. Prior, 84 Ind. App. 211, 146 N. E. 865. 


In the case of MOON v. WILLIAMS, (1931) 102 Fla. 214, 135 So. 555, the Court 
said, in speaking of the rights of the beneficiary : 


“Where, under the terms of a life insurance policy, there is reserved in the 
insured the right without the consent of the beneficiary to change the beneficiary 
first named in the policy upon the sole condition that the assent of the insurer 
be acquired, the beneficiary named in the policy acquires no vested right or in- 
terest during the life of the insured, but only acquires an expectancy.” 


While under this decision it is not necessary for a beneficiary to join in the assignment, 
where right to change the beneficiary has been reserved to the insured, nevertheless it 
is surely the safest procedure to have the beneficiary join in every assignment with the 
insured where it can be practically arranged. It is believed that this may often prevent 
possible controversy and misunderstanding between the parties. 


The banks favor and try to secure in every instance an absolute assignment of the 
policy. However, many of the insurance companies refuse to accept absolute assign- 
ments and if they do accept it they treat it as merely a collateral assignment in fact, 
recognizing that the policy is being assigned and collected to secure a loan. There is no 
definite indication as to what stand our courts will take on this phase of the question, 
but under the holding of MOON v. WILLIAMS, it would logically follow: That an 
absolute assignment can be validly made in every respect, unless there is some provision 
in the policy to the contrary, regardless of the fact that the assignment is being made to 
secure a debt. If an absolute assignment is not taken but a collateral assignment is made, 
the insurance company will require proof of default in the payment of the note and 
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proof of the indebtedness of the insured to the assignee at the time of his death. The 
insurance company will often insist on making the check for the cash surrender value 
payable to both the bank and the insured, and, in case of death of the insured, to the 
bank and to whomever is entitled to receive the balance. This deprives the bank of the 
opportunity to realize on its security quickly and may lead to misunderstanding and 
possibly controversy between the bank and the insured or the insured’s beneficiaries. 
With an absolute assignment, so far as the bank and the insured are concerned, the bank 
is the owner of the policy and may exercise all rights given under it. PENDAS v. 
EQUITABLE LIFE ASSUR. SOC., (1937) 129 Fla. 253, 176 So. 104, is a Florida ease 
in which the Court held: 


“The effect of the assignment of a life insurance policy, which assign- 
ment is made in accordance with the terms of the policy, is to place the assignee 
in the same status with respect to all rights and liabilities under it that the in- 
sured oceupied before the transfer. It may be said to amount to the substitution 
for the assured of the assignee as a party to the policy. Atlantic Mutual Life 
Insurance Co. v. Gannon, supra; Bacon’s Life and Accident Insurance (4th Ed.) 
See. 386; Metropolitan Life Insurance Co. v. O’Brien, 92 Mich. 584, 52 N. W. 
1012; Opitz v. Karel, 118 Wis. 527, 95 N. W. 948, 62 L. R. A. 982, 99 Am, St. 
Rep. 1004.’ ” 


Under this decision it is readily seen that the right to the cash surrender value, together 
with all rights and privileges given under the policy to the insured, inure to the assignee 
upon proper assignment of the policy. As between the bank and the insured, the rights 
ot each should be fully set up in a separate agreement, executed by the bank and the 
insured at the time of making the loan. This will afford protection to the bank, in the 
event of death of the insured, or in the the event controversy should arise. This separate 
agreement should contain the whole contract and should be retained by the bank in its 
tile until the need should arise to inform the insurance company of its provisions. 


Each policy provision in every contract of insurance should be carefully examined 
to determine: 


1. If the policy has a cash surrender value. 
2. The present sum of its value. 
3. At what times and in what manner this sum will be paid. 


Most policies have a cash value, but there are many and varying provisions and condi- 
tions in regard to this provision. Many policies provide that this amount will be paid 
at any time or within the grace period allowed after premium default. Other policies 
are not quite so clear and provide that the cash surrender value will be paid within 
thirty or sixty days, or grace period, after premium default. The provision as to time 
varies, with each policy. If the policy contains the latter provision, the question is at 
once presented as to the assignee’s right to obtain this amount, if there has been no 
default in the payment of the premiums. If the insured who has borrowed on his policy 
fails to pay his loan to the bank, but sees fit to keep his premiums paid, it would seem 
that the cash surrender value would never be available to the bank. To prevent a situa- 
tion of this kind from arising, the bank should secure from the insurance company a 
stipulation to be noted on the policy that the cash surrender value will be available at 
any time before premium default and at any time within a stated number of days after 
default in payment of premium. If this solution cannot be realized, it would seem that 
the bank would be deprived of the cash surrender value and its collateral security would 
be greatly lessened. While this is technically correct, it will be found that as a practical 
matter most insurance companies will pay the policy benefits wpon proper application, 
regardless of default in premium. 
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Section 7065 of the Compiled General Laws of Florida, which reads as follows: 


“Whenever any person shall die in this state leaving insurance on his life, 
the said insurance shall inure exclusively to the benefit of the child or children 
and husband or wife of such person in equal portions, or to any person or per- 
sons for whose use and benefit such insurance is declared in the poliey; and the 
proceeds thereof shall in no case be liable to attachment, garnishment or any 
legal process in favor of any creditor or creditors of the person whose life is 
so insured, unless the insurance policy declares that the policy was effected for 
the benefit of such creditor or creditors: Provided, however, that whenever the 
insurance is for the benefit of the estate of the insured or is payable to the estate 
or to the insured, his or her executors, administrators or assigns, the proceeds of 
the insurance may be bequeathed by the insured to any person or persons what- 
soever or for any uses in like manner as he or she may be possessed, and whieh 
shall be subject to disposition by last will and testament.” 


threw much doubt upon the value of life insurance as collateral security for loans until 
it was construed in the ease of Baneraft v. West, (1937) 128 Fla. 193, 200, 174 So. 327. 
This case involved a controversy between the bank, as assignee, and the daughter of the 
insured, as beneficiary, as to who was entitled to the benefits of the pledged poiley which 
had matured as a death claim. The Florida court held in this case that the assignment 
operated not only as an assignment, but also constituted a change of beneficiary from 


the insured’s “executors, administrators and assigns” to the designated assignee—in this 
case, the bank. 


In many cases the examining attorney will find that the insured has made an election 
as to mode of settlement desired. Very often this election calls for payment in monthly 
periods over a long period of time. Pendas v. Equitable, supra, held that where the 
insured had assigned the policy, the effect of the assignment was to wipe out completely 
the elections of mode of settlement and the designation of beneficiaries previously made 
in the policy. It would seem from this ease that where such elections have been made 
and the policy is later assigned, the assignment wipes out and does away with the elected 
mode of settlement. However, the safest procedure to follow is to have the insured 
change or qualify the election so that the bank’s interest is shown and so that it may 
be assured that it will receive first consideration of the payment, and then have the 
insured execute the assignment. 


A few insurance companies will accept a change of beneficiary in which the bank or 
assignee is named as primary beneficiary, as its interest may appear, with remainder 
over to certain other named beneficiaries. The few companies that will accept this 
designation will also allow the beneficiary assignee to exercise all rights, options and 
privileges given the insured under the policy upon proper notation made in the change 
of beneficiary. Most companies refuse to accept such designations on the ground that 
it is against their rules to allow a creditor to be named as beneficiary. However, when- 
ever such arrangements can be made it offers a satisfactory method of pledging the policy. 


Another interesting question arises in connection with the legal aspects of insurance 
loans, and that is in regard to exemptions claimed under the Federal Estate Tax Laws. 
The Federal Estate Tax Laws grant an exemption of $40,000.00 of the proceeds of life 
insurance receivable by all beneficiaries other than the Estate. This exemption is in 
addition to the general exemption granted to the Estate. The regulations of the Bureau 
of Internal Revenue provide that “If the decedent took out insurance in favor of another 
person or corporation as collateral security for a loan or other accommodation, the in- 
surance is considered to be receivable for the benefit of the estate.” (Art. 26, Reg, 80.) 
The question then arises: when a policy payable to a named beneficiary is assigned as 
collateral for a loan, is it, in view of the above regulation, subject to tax instead of 
$40,000.00 thereof being tax free? Opinion was given to the Magazine BANKING: 
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“That the regulation could not be so broadened, for to do so would bring 
it into conflict with the intent of Congress and consequently render it invalid.” 
(Banking, Aug. 1939, issue, at page 55.) 


It should be noted that this exemption does not apply to cases in which the insured’s 
estate is the named beneficiary. For the protection of the borrower, it is better to secure 
the assent of all named beneficiaries as to the assignment, rather than eliminate the 
necessity of their consent by having the insured change the beneficiary to his estate. 
If minors are among the named beneficiaries, the better practice would be to have the 
insured change the beneficiary to a single adult person and then execute an assignment 
securing the joinder of such named beneficiary. This exemption clause should be kept 
in mind when suggesting any change in beneficiary. 


It would be foolish for me to suggest a type of form of assignment to be used in 
affecting these loans. A joint committee of the American Bankers Association and the 
Association of Life Insurance Counsel have been considering the problems involved in 
standardization of such an instrument over a number of years and have just recently 
announced the outcome of their study. This committee has developed a form of assign- 
ment in the hope that it will eventually be aceepted by all life insurance companies as 
a standardized form of assignment. Copies of this copyrighted form may be secured from 
the Bank Management Commission, American Banking Association, 22 East 40th Street, 
New York. 


This form of assignment is as complete as possible, due regard being had for both 
the rights of the insured and for the protection of the assignee. It is the hope of both 
the American Bankers Association and the Association of Life Insurance Counsel that 
all lawyers handling insurance loans will use this form of assignment in every way pos- 
sible, so that it may quickly become recognized as the standard form acceptable to all 
insurance companies. However, it is felt that this assignment will not prove acceptable 
to all persons or insurance companies. When this proposed form is used it should be 
carefully studied with regard to the provisions of the instant policy under consideration. 


This article is not intended as a complete treatise on life insurance loans, but is 
written merely to point out some of the problems presented in handling this type of 
transaction and to outline briefly the procedural steps necessary. The subject is relatively 
new and authority scarce and widely scattered. These thoughts do not list all the prob- 
lems presented or suggest all possible solutions, but it is hoped that the suggestions I 
have made will be of some benefit to those members of the bar confronted with similar 
problems. 


Miami, Fla. TURNER PUBLISHING CO., Inc. Newark, n. 3. 
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TEXTILES IN COURT 


By EDGAR W. WAYBRIGHT, SR., ROGER J. WAYBRIGHT 
and CARLTON C. ARNOW, 
of the Jacksonville Bar 


There are many questions relating to textiles which may become the subject of con- 
troversy in a legal proceeding. In a civil cause the question may arise as to whether 
yarn, cloth, or a garment is of the material which the seller represented, or it may be im- 
portant in either a criminal or civil cause to ascertain, if possible, the owner of a piece 
of fabric left at the scene of an accident or a crime. In some eases, such as the murder 
ease of Mark Powell, in Jacksonville, it may be important to know whether pieces of 
fabrie, or ashes from burned garments, found in the remains of a woods bonfire, were 
from garments owned by the defendant or the same kind of garments; or, as in the Sim- 
mons’ rape case, in Jacksonville, whether the holes in a garment were cut or worn; or, 
as in a civil case in Jacksonville, whether a coat was made from the same cloth as a skirt, 
where the ownership was in dispute. 


Laboratory Technician 


While these questions cannot always be answered, fortunately, for the sake of estab- 
lishing truth in the courts, the Laboratory Technician can now, in many eases, give a 
positive answer. 


Kind of Fibre 


The trained technician can with little diffieulty make an examination, under magni- 
fication, and determine whether a fibre is cotton, wool, rayon, silk, linen, or the like, and 
where these fibres are mixed it affords some indication as to identity, but the technician 
can go much farther than this examination of the obvious. He can tell what kind of 
wool, or cotton the specimen is; he can point to the place or places where it was grown; 
he ean limit the number of manufacturers who could have made the cloth or, if the speei- 
men is rayon, he can determine the process by which the rayon fibre was made and can 
further reduce the number of cloth makers to whom he must look if he is trying to trace 
the owner of the garment, or if he is trying to add to the points of identity or prove non- 
identity. 


In this direction, our inereased knowledge of light waves has been a great boon. 
Knowledge of the very short waves beyond the ultra-violet, which we know as X-Rays, 
have enabled the forensic scientist as well as the medical man to make discoveries of value 
in the field of identification of textiles. 


We can go beyond the appearance of the fibre, even as it appears microscopically, 
and see with the X-Ray its molecular or structural arrangement, so that identity or dis- 
similarity may be revealed. We can see with our unaided eye only light rays which 
measure from about 7,000 to 3,900 angstrom units, where they are manifested in the 
colors of the visible spectrum from violet as the shortest to red as the longest. There are 
many light waves shorter and many longer, and these have been harnessed by science to 
perform numerous services. The forensic scientist uses them to reveal many truths hidden 
from our vision when we use only the light waves of the visible spectrum to see. 


Pattern of Cloth 


Having determined that the questioned piece of fabric contains the same kind of 
fibres, made by the same process or coming from the same source as the fabric belonging 
to the suspect, it then becomes necessary to determine whether the cloth is knitted or 
woven into the same pattern, that is to say, that there are the same number of threads to 
the inch in the warp and the woof (length and breadth) of the two fabrics, and that any 
figures or designs made into or stamped upon the cloth are the same. 
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Diestuf fs 


It is important, in determining identity or dissimilarity, to ascertain chemically 
whether the dyes used are the same, and in addition to the chemical tests, the similarity 
or difference in dyestuffs, and any impurities, are quickly revealed by a mercury lamp 
with nickeloride filter, or a carbon are with proper filtering or prism arrangement. This 
is commonly known as ultra-violet light examination, where the light source emits rays 
shorter than the light which is visible to our eyes, but still not as short as the X-Ray. 


The difference in dyestuffs and impurities is shown in flourescence under this light. 
Infra-Red 


A difference or similarity in the fabrie is often revealed by infra-red photography, 
where the camera, with proper filters and emulsions, through the use of light rays beyond 
the red (which is the longest wave length our eyes can see), will reveal identity and dis- 
similarity. It often, like the ultra violet ray, shows spots, stains and impurities, which 
reveal not only the identity of the garment pieces, but also important bits of history eon- 
cerning the persons who wore them, 


Polarized Light 


A microscope or camera, equipped with a polarized light device, which enables us 
to bend a light ray so that we can see “around the corner,” offers a rich source of fabric 
examination. Whether the vicose, cuprammonium, acetate or nitrocelluse process was 
used in the rayon is quickly shown, 


Chemistry, by the use of re-agents as indicators, enables us to determine, either 
from the fabrie or the ashes left from their burning, the atomic ingredients, and thus 
identify them within certain limits, but physics, with the spectroscope, spectrograph and 
dropping mereury electrode, enables us to make a far more minute analysis of what 
elements are contained in a substance than can be accomplished by chemistry. The 
analysis can be made both qualitatively and quantitatively, that is, how many of the 
ninety-two elements are represented in the substance and how much of each element is 
there. 


Impurities 


It is evident that determination of the chemical elements, and the amount thereof, 
in the different fibres or dyes, is not valuable solely because such determination gives 
us clues to identity or difference, but the determination by qualitative and quantitative 
analysis of the elements in spots, dyes, dirt, dust, ete., accidentally placed on a garment, 
is frequently the richest source of evidence. It may tell us where the suspect has been, 
or lead to where the garment was cleaned. 


Other Tests 


Other tests of value in determining identity or dissimilarity of textiles are tests for 
the length and diameter of the yarn, its tensile strength, the substance used in cleaning, 
sizing, bleaching and many others. 


Was It Cut or Worn 


In the case of State vs. Simmons in Jacksonville the important question arose as to 
whether certain holes in a suit of underwear were cut or worn. 


George Osborne Phelps, Assistant Professor in the Engineering Department at the 
University of Fiorida, was called to aid in the solution of the problem. 


Professor Phelps revealed a wealth of knowledge and a vast practical experience 
in textiles, and by a careful examination of the frayed edges and the use of control tests 
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with a buffing machine clearly demonstrated that the holes were worn, and not cut as the 
police at first supposed. 


It was a knitted garment, and under a low power binocular microscope it was easy 
to see that the edges frayed when worn, but did not fray when cut. 


The Need 


Scientifie study of textiles, instead of the hit or miss play now employed, would 
enable us to solve truthfully many questions now controverted in both civil and criminal 
causes in court. 


Truthful determination of the facts in dispute in a controverted legal matter is per- 
haps the most important function of government, yet our legislature declines to appro- 
priate a few thousand dollars toward the establishment of a forensie laboratory in the 
Engineering Department of the University of Florida. 


Use of the means of determining truth by the aid of science, so as to administer justice 
in our courts, ought to be free to the State and the defense and be completely impartial. 


Truth, and neither judgment for the plaintiff nor conviction for the State, should 
be the end of a judicial proceeding. 


Any lawyer, in a case where such questions are important—and they are important 
in many eases where they are now overlooked—who permits a case to go to trial without 
examination of the tangible objects of evidence by experts, or who depends solely on the 
experts of the other side, fails to perform his duty to his client to the same extent as 
though he refused to call an important eye witness. 
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COMMENTS ON 1939 CRIMINAL PROCEDURE ACT 
By J. C. ADKINS, Gainesville 


The Criminal Procedure Act, Chapter 19554 (H. B. No. 1) Laws of Florida, Acts of 
1939, is the result of more than five years study by a Committee composed of members 
of the Florida State Bar Association, and as submitted to the Legislature of Florida, the 
Act was consistent throughout, and was not entirely adopted by the Legislature as sub- 
mitted. 


Chapter I, Sections 1 to 24, inclusive, deal with the general subject of arrest. See- 
tion 1 is substantially the same as C. G. L. Section 8318, except that the last sentence cf 
8318 has been eliminated, and the new sentence added as follows: “When a complaint is 
made to a magistrate that an offense has been committed within his jurisdiction, he shall 
examine on oath the complainant and any witnesses he may produce.” It is useless for 
me to discuss the advantages of this addition, and if it is honestly and diligently observed 
by the Committing Magistrate, its results will be most beneficial. 


Section 2 provides that a warrant may be issued if the magistrate, after the examina- 
tion of the complainant and other witnesses, has reasonable ground to believe that an 
offense was committed within his jurisdiction and that the person against whom complaint 
is made committed it. C. G. L. Section 8319 provided that the magistrate (justice of 
the peace) upon complaint being made, shall forthwith issue his warrant. Neither is it 
necessary that the affidavit be made or signed before the magistrate, as heretofore, but 
the affidavit charging an offense may be made before any officer authorized to admin- 
ister an oath. 


Section 3—Form and contents of Warrant—Your attention is directed to subdi- 
vision “ce” commanding that the person arrested be taken before the magistrate issuing 
the warrant, and if he is absent or unable to act, then before the nearest or most aecessible 
magistrate, and subdivision “g” requires that the amount of bail and the return day shall 
be endorsed on the warrant. It is not necessary that the person be arrested and brought 
before the magistrate for the fixing of bail, but the amount of bail and the return day 
must he endorsed on the warrant at the time of issuance. In Ex Parte Hatcher, 86 Fla. 
330, 98 So. 72, the Supreme Court of Florida says: “The person arrested must be allowed 
the privilege of giving bail, if bailable as of right, at the place where arrested.” 


Section 4+—The Warrant, as heretofore, shall be directed to all and singular the 
sheriffs and constables of the State of Florida, and shall be executed only by an officer 
in the county where the arrest is made, unless the arrest is made in hot pursuit. It does 
not require endorsement by the County Judge or Justice of the Peace in the asylum 
county. 


Section 5—In substance has been the procedure heretofore. If warrant was defective, 
the magistrate would issue another, or hold for the offense which he thought had been 
committed. 


Section 6 requires that the officer making the arrest shall without unnecessary delay 
take the aceused before a magistrate. This was intended to overcome the custom in some 
quarters of holding the accused for days, weeks or even months before taking him before 
a magistrate. 


Section 7 provides that the accused when arrested, if bailable as a matter of right, 
shall be permitted to furnish bail at the place where arrested, hence the necessity of 
requiring the magistrate to endorse upon the warrant the amount of bail and when 
returnable. Upon failure to furnish bail, when bailable, the officer is then authorized to 
keep the accused in custody, but he is not relieved of the duty of taking the accused 
before a magistrate as required in Section 6. 
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Section 8—This should be read and construed in connection with Sections 11 and 22 
of the Declaration of Rights. If the accused is delivered in one county, having ¢om- 
mitted an offense in another county, a magistrate in the asylum county may issue his 
warrant upon sufficient affidavit, fix bail, if bailable as of right, and cause the accused 
to be arrested to be taken or to appear before a designated magistrate in the county 
where the offense was committed. 


Sections 9 to 14, inclusive, provide for the issuance of a summons. These provisions 
are new. There are so many occasions when some neighbor becomes provoked with his 
next door neighbor, or they have a general community fuss, hasten to the magistrate, 
make the affidavit when made, cause an arrest to be made and possibly the accused be 
thrown into jail for all night or a day, and when he learns that he had caused the of- 
fending neighbor to be thrown into jail, immediately goes to the magistrate and asks 
permission, which is usually granted, to withdraw the warrant. Many a good citizen feels 
that he was dubbed or called a criminal and thrown into jail because of the prejudice 
of some of his neighbors, when if a summons had been issued, or he had been requested 
to appear before the magistrate, he would gladly have appeared and been saved the 
embarrassment and disgrace of having been thrown in jail. This is especially true of the 
minor misdemeanors. 


Section 15 should be compared with C. G. L. 8328. Arrest may be made without 
warrant for a felony or misdemeanor under conditions as therein stated. In attempting 
to make arrests under this section, officers should remember and be informed of the hold- 
ing of the Supreme Court of Florida in Presley vs. State, 75 Fla. 434, 78 So. 532, wherein 
it is said: “One may lawfully repel an attack made upon him, although made by an offi- 
cer who tries to arrest him, if he does not know that the person trying to make the arrest 
is an officer; and this is true regardless of whether or not the party attacked has com- 
mitted some offense which subjects him to arrest.” 


Section 16—Arrest by virtue of Warrant—Officer need not have warrant in his 
possession at time of arrest, but if the person so requests, the officer shall exhibit the 
warrant after arrest, and it is not necessary to furnish or deliver a copy of the warrant 
at the time of arrest. 


Section 17 should be carefully read and officers should be duly informed. In Bourne 
vs. Richardson, 113 Va. 441, 458, “It has been held that an officer, known to be such, 
need not disclose his authority and the cause of the arrest before making the arrest unless 
the person to be arrested makes the demand.” In Tarwater vs. State, 16 Ala. App. 140 
is found: “It is not the duty of a citizen to submit to any other than a lawful arrest. 
The law does not intend that the citizen shall yield his liberty to the dominion of even a 
known officer—upon his mere demand, who gives no information of his authority. If 
this were not true, no man would be safe from invasions of his personal liberty.” 


Section 18—Officer may summon assistance, C. G. L. 2857 confers this power upon 
sheriffs, but it is not given to municipal officers. This provision is often considered 
lightly, but C. G. L. 7528, 7530 provides a penalty for refusing to assist the officer in 
making the arrest. 


Sections 19, 20 and 21 should be construed in connection with the Constitution of 
Florida, the Thurman ease, Padgett case; Haile vs. Gardiner, Solomon vs. State, Merritt 
vs. State, and a long list of other important cases. 


Section 23—After the arrest under Section 15 without Warrant, then paragraph 23 
prescribes what the officer shall do. The practice of arresting a suspect, placing him in 
jail in solitary confinement under vigorous questioning for day and night, before ever 
obtaining a warrant, is to be condemned, and if there is unreasonable delay in the issuance 
of a warrant the officer is liable and responsible therefor. 


Section 24—This is new and gives any attorney, upon the request of the aceused, the 
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right to visit the accused, and in Lowe vs. State, 95 Fla. 81, 116 S. 240, the Court says: 
“Tt is the duty of the jailor or those having one charged with crime in eustody to make 
provisions for him to be seen and consulted by counsel.” It is also intended to give the 
person arrested the right to advice of counsel, while in jail, and to relieve the distress of 
solitary confinement so often imposed by arresting officers in order to induce and foree 
confessions. In this connection reference should be had to Seetion 11, Declaration of 
Rights, which provides that: “In all criminal prosecutions the accused shall be heard by 
himself, or counsel or both.” 


CHAPTER XX—Sections 238 to 246, inclusive 
MOTIONS FOR NEW TRIAL 


Under the Act of November 3, 1828, Motion for New Trial was made by filing the 
reasons with the Clerk in writing and causing the motion to be placed upon the Motion 
Docket within four days after the rendition of the verdict. The Motion Docket was a 
book “upon which shall be entered by attorneys all motions to be submitted to the court.” 
Gen. Stats. of 1906 required the attorney to file motion and reasons therefor on the 
Motion Docket within four days after the rendition of verdict. 


Under Section 239 there is an innovation. The motion for new trial may be dictated 
into the record if a court reporter is present, argued and disposed of by the trial judge 
immediately after the return of the verdict. The court may rule upon the same immedi- 
ately, dictate his ruling denying the motion and sentence the defendant. In Section 240 
it is also provided that the motion may be in writing and filed with the clerk. Subsection 
3 of Section 239 provides that the Motion may be made within four days, or such further 
time as the court may allow, not exceeding fifteen days after the rendition of the verdict. 
If the motion is not filed within four days, then an order extending the time for filing 
the Motion for New Trial should always be procured, within such four-day period, The 
defendant shall remain in custody and not be allowed his liberty on bail pending the 
ruling on the motion. However, the court may, upon good cause shown, permit the 
defendant to be released on bail until the motion for new trial is heard and disposed of. 
Section 288 allows ninety days after judgment or sentence for the taking of an appeal 
and upon reading Sections 239 and 240, it is readily apparent that an attorney should 
proceed with diligence in filing the motion for new trial and having a disposition thereof 
made by the court. It was not the intention to have Motion for New Trial serve as a 
supersedeas and it is indicated that the court may impose sentence immediately upon the 
return of the verdict and before the filing of the motion. 


Sections 241 and 242 contain the grounds for new trial. If the Motion for new trial 
alleges that the verdict is contrary to law and contrary to the weight of the evidence, it 
then becomes the duty of the party filing the motion to point out in the motion, briefly, 
in what manner the verdict is contrary to the law and contrary to the evidence. 


The second paragraph of Section 246 reads as follows: “All the testimony in such 
former trial must be produced anew, except of witnesses who are absent from the State 
or dead, in which event the evidence of such witnesses on former trial may be presented, 
as the same was taken and transcribed by the court reporter. Before the introduction 
of the evidence of an absent witness, the party introducing same must show that due 
diligence has been used to procure the attendance of said witness at the trial, and that 
the witnesses is not absent by consent or connivance of the party moving to introduce 
the evidence of such witness on the former trial.” 


It is necessary for the court reporter to file the Shorthand Notes with the Clerk of 
the Court, properly identified and authenticated, regardless of whether or not the testi- 
mony is transcribed. If the testimony is transcribed, the testimony as transcribed, 
properly identified and authenticated, should be filed with the Clerk of the Court and 
preserved by him. It oceurs to me that the evidence as transcribed and filed with the 
Clerk in some manner, possibly by rule of court, be authenticated by the trial judge. In 
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this connection Section 11 Declaration of Rights should not be overlooked as well as the 
following cases: Blackwell vs. State; State vs. Rose; Johnson vs. State; Putnal vs. State; 
Bennett vs. State and Coley vs. State. 


Motions in Arrest of judgment have been abolished and all matters heretofore avail- 
able thereunder can now be presented in a Motion for New Trial. 


Section 242 states the grounds for new trial if substantial rights of Defendant have 


heen prejudiced. Only recently my attention has been directed to the last clause reading 
as follows: 


“The Court shall also grant a new trial when from any other cause not due 
to his own fault the defendant has not received a fair and impartial trial, or the 
sentence exceeds the penalty provided by law.” 


This provision did not appear in the bill presented to the Legislature in 1937. Neither 
did this provision appear in the copy of the Act presented to the Bar Delegates in Gaines- 
ville. It is provided that immediately upon the rendition of verdict the judge may pro- 
ceed and pass sentence, and in the event motion for new trial should be made, and it 
should appear that the sentence previously pronounced exceeded the penalty provided by 
law and in the trial, the Defendant had not received a fair and impartial trial, then it 
would be imperative upon the judge to grant a new trial. If the motion for new triai 
was made and considered during the term of court at which the excessive sentence was 
imposed, it occurs to me that the Court could vacate the sentence previously entered 
which exceeded the penalty provided by law and pronounce the proper sentence, and 
unless it appeared to the Court that the Defendant had not received a fair and impartial 
trial, the Court would not be required to grant unto the Defendant a new trial simply 
because of the oversight of the judge in pronouncing the excessive sentence. 
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BOOK REVIEW 


Florida Criminal Procedure Act Annotated With Forms 


J. ©. Adkins of the Gainesville Bar is the author of Florida’s newest law book, it 
being the Florida Criminal Procedure Act annotated with forms. 


This book of 389 pages contains the ’39 law known as the Criminal Procedure Act, 
being Chapter 19554 (H. B. 1) Laws of Florida. Bound in blue fabricord, this con- 
venient and uniform size volume is printed on good paper with well leaded, readable 
10 point type. 


No book has ever appeared in Florida on a subject of more importance or at a 
more opportune time since the Act discussed went into effect on October 10, 1939, 


The arrangement of chapters and sections follows the Act chronologically with the 
identical numbering. There are 24 chapters beginning with “Arrest” and ending with 
“Appeal” covering the whole field of procedural criminal law. 


The pian and mechanical setup is practically the same as the U. S. C. A. Each 
section carries the text of the law with a notation “if it is new,” followed by “comment,” 
which is an explanation and interpretation by the author of the meaning of the section. 
If it is new, the states having like or similar statutory provisions are named. Attention 
is called to the oid statute superceded, modified or duplicated. Then follows citations 
of decisions on the section. If new, the citations are from the states having the same 
or similar provisions in their statutes. At the conclusion of each chapter is found “Gen- 
eral Notes,” being citations on various questions arising from or growing out of the 
subject of the chapter or related statutes or subjects. In some cases where there is an 
error in the enacted statute by the use of the wrong word or failure to delete in cases 
where amendments were made by the Senate so as to harmonize all of the sections, a 
committee note will be found explaining just what happened so that a complete Legis- 
lative history of the Bill appears in the text. In addition to the forms of indictments 
and informations and other forms included in the Bill, the author has included 51 forms 
mostly taken from cases adjudicated by the Supreme Court and approved by that tri- 
bunal. These forms will be of inestimable value to the prosecuting officers of the 
State. Nothing seems to have been omitted from the treatise and no prosecuting officer 
or criminal defense lawyer can afford to be without this handy and invaluable volume 
on his desk. 


As an indication of the thoroughness of annotations, 1888 cases are cited and listed 
in the beginning of the book showing the pages on which they are cited. By far the 
greatest percentage of these cases are cases decided by the Supreme Court of this State. 
As an illustration, under Section 215 of the Chapter “Conduct of Trial,” there are 27 
pages of citations. 


The author, J. C. Adkins, is eminently qualified to prepare such a book. He was 
for many years State’s Attorney of the Eighth Judicial Cireuit and was a member of the 
Criminal Procedure Committee of the State Bar Association during all the years that 
it was preparing the Act, serving one year as chairman of that committee. 


In the preparation of the Act itself, Mr. Adkins had associated with him some of the 
outstanding practitioners of criminal law, both prosecutors and defenders, in this State. 


Published by The Harrison Company, Atlanta, Ga. Price $10.00. 
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PENSACOLA BAR 


Much comment has been heard from time to time in reference to the unusual strength 
of the Pensacola Bar. 


On a recent trip to Pensacola, the Editor commented on the number of sons of 
prominent lawyers coming to the Bar in that jurisdiction. This comment provoked an 
investigation which shows an unusual situation in the great number of second and third 
generation lawyers now practicing in the First Cireuit, and particularly in Pensacola. 


This fidelity to the law has built up a tradition in this Bar which has developed 
highly competent lawyers and an espirit de corps, which is seldom found. 


Among the sons and grandsons of Pensacola lawyers, we cite the following: 


W. F. Blount is the grandson of W. A. Blount, at his death President of the Ameri- 
ean Bar Association and one of the great lawyers Florida has had. He is the son of F. 
M. Blount (not a lawyer), a great grandson of Alexander C. Blount now deceased, a 
grand-nephew of A. C. Blount, deceased, one time Judge of the Criminal Court of Record, 
and is a nephew of W. A. Blount, Jr., now deceased, former County Solicitor. <A. C. 
Blount, formerly a practicing attorney, but now Secretary and Manager of Mutual Build- 
ing & Savings Association, is a son of Judge A. C. Blount, deceased. 


James B. Watson, former Assistant Attorney General, is the son of Wim. H. Watson, 
senior member of the firm of Watson, Pasco & Brown, 


Wm. Fisher, Jr., practices law with his father, William Fisher, the latter being the 
son of William Fisher, also a lawyer, now deceased. 


Judge Francis B. Carter, one time a member of the Florida Supreme Court, later 
Judge of the First Circuit and suecessively a member of Blount & Blount & Carter, and 
Carter & Yonge, and now deceased, had two sons, Francis B. Carter, Jr., and Dickson D. 
Carter, who were associated with him in the practice of law and still practice in Pensa- 
cola. Diekson D. Carter is a member of Yonge, Beggs & Carter. 
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John Lewis Reese is the son of R. Pope Reese, now Judge of the Court of Record. 
Father and son were associated in the practice, but John Lewis Reese is now practicing 
alone since his father is on the bench. 


Philip D. Beall, now State Senator, has a son, Philip D. Beall, Jr., associated with 
him. 


Judge E. D. Beggs, now retired, formerly Judge of the Court of Record, is the 
father of E. Dixie Beggs, Jr., now State Attorney for the First Cireuit of Florida. 
E. Dixie Beggs, Jr., formerly practiced with his father, but is now a member of the firm 
of Yonge, Beggs & Carter. 


J. E. D. Yonge, a member of the above named firm, is a nephew of J. E. Yonge, 
one time Attorney General of the State of Florida and grandson of C. C. Yonge, Sr., 
who was an able lawyer. 


There have been three generations of Samuel Pascos. Samuel Pasco, Sr., of the 
firm of Watson, Pasco & Brown, is the father of Samuel Pasco, Jr., associated with the 
same firm, and is a son of former United States Senator Pasco who was a member of 
the Isthmian Canal Commission under President McKinley. 


C. J. Brown of the firm of Watson, Pasco & Brown is the father of C. J. Brown, 
Jr., who practices in Pensacola under his own name. It is observed that each of the 
three members of the above firm have sons who are now practicing in Pensacola, two of 
them with their father’s firm. 


J. McHenry Jones is the son of C, Moreno Jones, formerly Judge of the Court of 
Record and now deceased, and the grandson of Colonel J. P. Jones, deceased, of Civil 
War fame and a noted criminal lawyer. 


Leroy V. Holsberry is the father of J. Edwin Holsberry, associated under the firm 
of Holsberry & Holsberry, the latter being a member of the Legislature. 


Former Senator John B. Jones is the son of C. W. Jones, who at the time of his 
death was United States Senator from Florida and one of the great constitutional 
lawyers of the South, 


John C. Avery, now deceased, famous old Pensacola lawyer, was the father of John 
Campbell Avery, Jr., also deceased. 


A. A. Fisher, Jr., now Assistant United States District Attorney for the Northern 
District of Florida, is the son of A. A. Fisher, now deceased. 


Judge Augustus E. Maxwell, deceased, one time a member of the Florida Supreme 
Court, a member of Congress before the Civil War and a member of the Senate of the 
Confederate States, was the father of Judge E, C. Maxwell, who has been successively 
Judge of the First Judicial Circuit, Supreme Court Commissioner and Supreme Court 
Judge. 


Jerry J. Sullivan, Jr., now practicing in Pensacola, is the son of J. J. Sullivan, now 
deceased, and formerly practiced with his father under the firm name of Sullivan & 
Sullivan. 


Geo. P. Wentworth, Sr., has associated with him his son, Geo. P. Wentworth, Jr. 


John L. Neeley, now deceased, formerly practicing in Pensacola, has two sons who 
are practicing law, A. A. Neeley of Tallahassee and John H. Neeley of Jacksonville. 


Judge Thomas F. West, now deceased, one time Attorney General, Chief Justice of 
the Supreme Court and later Judge of the First Judicial Cireuit, has a son, T, Franklin 
West, now a member of the Legislature and engaged in the practice of law at Milton, m 
the First Cireuit. 
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Walker Anderson, who before the Civil War was United States Attorney and later 
Attorney General of Florida and Chief Justice of the Florida Supreme Court, is the 
grandfather of E. C. Maxwell and Haleott Anderson, the latter now United States 
Commissioner. 


John P. Stokes, now deceased, who practiced law in Pensacola for a number of 
ears, had a son, John P. Stokes, Jr., who is now practicing law in Miami. 


J. Walter Kehoe, an outstanding criminal lawyer of the Pensacola section and a 
former member of Congress, who later moved to Miami where he died a few years ago, 
has three sons who are now practicing law in Miami, J. Walter Kehoe, Jr., John Jenkins 
Kehoe and Emmett Wilson Kehoe. 


The late Judge A. G. Campbell, the son of Daniel Campbell, was the father of 
A. Graham Campbell, Jr., now practicing in DeFuniak Springs. 


The above facts are significant. The fathers and grandfathers set a high standard 
in the practice of law in Pensacola to which the sons and grandsons have successfully 
attempted to meet. This I believe to be the answer to the question, “Why the Strength 
of the Pensacola Bar?” It is a bar rich in tradition and has had and does have among 
its members worthy sons of the great lawyers of Florida. —Ed, R. Bentley. 
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Flovida State Bo Association 


OFFICERS AND EXECUTIVE COUNCILMEN: 


DAN H. REDFEARN, President JOHN DICKINSON, Secretary-Treasurer 
J. C. ADKINS LEROY COLLINS Cc. EDMUND WORTH 
ED R. BENTLEY WM. P. SIMMONS, JR. 


CONVENTION TO BE HELD IN JACKSONVILLE 
APRIL 18-19-20 


The annual convention of the Florida State Bar Association will be held in Jackson- 
ville, on April 18, 19 and 20. Convention headquarters will be at the George Washington 
Hotel and all meetings will be held there excepting the banquet which will be held on 
the Mayflower roof, at $1.75 per plate. 

Definite hotel rates for the convention have been agreed upon and are as follows: 

HOTEL GEORGE WASHINGTON 

Single rooms, $2.50, not to exceed $3.00 per person. 
Double rooms, double bed, $4.00, two persons. 
Double rooms, twin beds, $2.25 per person, not to 

exceed $3.00 per person. 

HOTEL MAYFLOWER 

Single rooms, $2.00 per person, not to exceed $3.00 

per person. 
Twin beds, $1.75 per person. 

Storage can be had for cars at 50 cents per day or night with the privilege of taking 
the car out as many times as desired during the day or night, at the same rate. 


The luncheon on Saturday will be $1.00 per plate, at which will be held election of 
otficers. 


MINUTES OF EXECUTIVE COUNCIL MEETING 
HELD AT WAUKULLA SPRINGS, FLOR- 
IDA, ON JANUARY 4, 1940 


The Executive Council of the Florida State Bar Association met at Waukulla 
Springs, January 4th, 1940. 


Present were: D. H. Redfearn, president, J. C, Adkins, Ed. R. Bentley, LeRoy 
Collins, C. Edmund Worth, John Dickinson, secretary-treasurer. 


The President was authorized to name the delegate to the House of Delegates of the 
American Bar Association meeting at Chicago during the week of January eleventh. 

The Secretary was authorized to send out the data prepared by Elwyn Thomas on 
the work of the Supreme Court, to all of the members of the bar in Florida. 

The President reported on the Convention Program which was approved, as outlined. 

The letter of T. H. Getzen on unauthorized practice of law was read and referred 
to the Cireuit Court Commission of the Sixth Judicial Cireuit. 

The American Bar Association letter on judicial reform was read and referred to 
the Committee on Judicial Administration and Reform of this Association. 

There being no further business the Council adjourned to participate in the legal 
institute being held in this cireuit. 


JOIN DICKINSON, Sceretary. 
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NINTH JUDICIAL CIRCUIT HOLDS LEGAL 
INSTITUTE AT ORLANDO 


A very successful Legal Institute was 
held for the lawyers of the Ninth Judicial 
Cireuit in Orlando on January 18, 1940, at 
the Dubsdread Country Club in conformity 
with a program of State-wide Legal Insti- 
tutes being sponsored by the Florida State 
Bar Association in each Cireuit, at whieh 
107 members of ihe Bar were present. 


The Institute began at 4:30 p. m. when 
Clark W. Jennings, President of the 
Orange County Bar Association, introduced 
by Donald Walker, Chairman for the local 
Institute, gave an address of welcome. 


The program was then turned over to 
Dan H, Redfearn, President of the Florida 
State Bar Association, who, after a brief 
word, in turn shifted the program to Mr. 
J. Velma Keen, Chairman of the State 
Committee on Legal Institutes. 


Mr. Keen introduced the first speaker of 
the program, Mr. Edward McCarthy, Jr., 
of Jacksonville, who spoke to the assembly 
on the subject “Chancery Pleading and 
Practice.” His lecture was followed by a 
period of discussion. 


Mr. MeCarthy’s speech was followed by 
a banquet at which entertainment was pre- 
sented by A, E. Shinholser, program chair- 
man, 


During the banquet various lawyers and 
judges were called upon for two-minute 
talks. Those who addressed the gathering 
briefly were Circuit Court Judge Frank A. 
Smith, Orlando; Circuit Court Judge Mil- 
lard B. Smith, Titusville; Judge Victor 
Hutchins, County Judge, Orange County; 
Raymer F. Maguire, Chairman of Section 
of Bar Organization Activities, American 
Bar Association; Ed. R. Bentley, Editor, 
Florida Law Journal and Past President of 
Florida Bar Association; U. S. District 
Judge Alexander Akerman; S, E. Dur- 
rance, Orlando; Seminole County Judge R. 
W. Ware; Okeechobee County Judge Thos. 
W. Conely, Jr.; Brevard County Judge 
Leonard B. Newman; J. Velma Keen, Tal- 
lahassee; John Dickinson, Secretary-Treas- 
urer, Florida State Bar Association, St. 
Petersburg; Supreme Court Justice Arm- 
stead Brown; Federal Judge Louie W. 


Strum, Jacksonville; and D. H, Redfearn, 
President, Florida State Bar Association, 
Miami. 

Others introduced included C. M. Gay, 
Clerk, Cireuit Court, Orlando; Alee Daley, 
Assistant Clerk of Federal Court in charge 
of Orlando office; Justice of the Peace 
Eugene Duckworth, Orlando; J. C. Bros- 
sier, Editor, Orlando Reporter-Star; and 
Warren Roberts, editor, Orlando Morning 
Sentinel. 


The banquet adjourned to a lecture by 
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JACKSONVILLE’S 
PEFECEE LARGEST end 
FINEST HOTEL 
= rEFF 300 Rooms 
aa 
300 Baths 


JACKSONVILLE 
FLORIDA 


Charlie Griner. 


Conveniently located in the 
downtown business, shopping and thea- 
ter district. Every room an outside room 
(no court) with private bath, circulating 
ice water, radio, fan and bed reading 
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Federal Judge Louie W. Strum, Jackson- versity, discussing the “Common Law 
ville. His subject was “The New Civil Rules”; A. W. Brubaker, Tampa, “Taxa- 
Rules of Federal Procedure.” Following tion As It Affects Estates and Estate 
his speech there was a short discussion Planning”; and Professor Henry J. Fox, 
period, Stetson University, analyzing “The Effect 
and Application of the Decision in Erie 
Lawyers present represented every town R, R. Company v. Tompkins.” 
in the Ninth Judicial Cireuit, namely, 
Cocoa, Fort Pierce, Kissimmee, Melbourne, At Daytona Beach on January 20th, 
Okeechobee, St. Cloud, Sanford, Stuart, Warren L. Jones, Jacksonville, lectured on 
Titusville, Vero Beach, Winter Park, and “Trusts and Trustees”; and Professor J. 
Orlando. M. Flowers, Miami, on “Service by Publi- 
cation.” 


On January 26, a Legal Institute was: 


Editor’s Note: held at Gainesville with Albert Bernstein, 

Miami, using as his subject “Tax Titles in 

Other institutes following Orlando were Florida” and Herbert Sawyer, Miami, 

held at Bartow on January 19th with “New Developments in the Law of Evi- 
Professor Claude H. Brown, Stetson Uni- dence.” 


JACKSONVILLE LEGAL INSTITUTE, FEB. 22-23 


TO: ALL MEMBERS OF THE FLORIDA AND GEORGIA BARS: 


The Jacksonville Bar Association will present its first Legal Institute on the after- 
noons of Thursday and Friday, February 22 and 23, 1940, in the main ballroom of 
the Roosevelt Hotel. The subject of the institute is to be “Federal Taxation,” with 
particular attention to the everyday transactions handled by the general practitioner, and 
the Lecturer will be the Honorable Edgar J. Goodrich, of Washington, D. C., former 
member of the United States Board of Tax Appeals (1931-1935), now of the firm of 
Guggenheimer, Untermeyer and Goodrich. At the close of each session, Judge Goodrich 


will answer pertinent questions, 


The institute will be open to all members of the Bar, non-resident, as well as resi- 
dent, and you are cordially invited to attend, receive instruction, and meet your brother 
lawyers. A nominal fee of $1.00 will be the only charge for the institute. Invitations 
are also being extended to the Justices of the Florida Supreme Court, the Judges of the 
United States District Court, and the Judiciary of Duval County. President D. TH. Red- 


fearn, of the Florida State Bar Association, has indicated he would be present. 


On the evening of February 22, at 7:30 p. m., an informal dinner will be held at 
the Roosevelt Hotel, for all members of the Bar, honoring our distinguished lecturer and 
guests. A charge of $1.25 per plate, including tip, for the dinner will be made to all 
those attending. 


Upon receipt of your reservation and check, tickets will be mailed. 
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TREASURER’S REPORT 
FLORIDA STATE BAR ASSOCIATION 
JANUARY 1, 1939, TO DECEMBER 831, 1939 
RECEIPTS 
BALANCE GON HAND January 1900. $1,330.06 
DUES COLLECTED: 
1938 @ $5.00 $ 40.00 
3.00 168.00 
1939 @ 5.00 794.00 
3.00 3,115.00 
1940 @ 5.00 15.00 
3.00 135.00 
New @ 5.00 85.00 
3.00 90.00 
Reinstatement fees 10.00 $4,452.00 
Sales of Journal - 157.85 
Dividends First Federal and of 140.00 
Refund Criminal Code Expense __.. 150.00 
St. Petersburg Bar Association, Contribution Question- 
naire Expense—Legal Education Committee —. 15.00 
Re-deposit Checks returned —— — 36.00 $6,424.04 
DISBURSEMENTS 


GENERAL EXPENSE: 


President: Postage 84, 
Telephone and Telegraph—84, 95, 114, 133 
Traveling Expense—114, 18%, 100 
Stationery and Office Supplies—90, 132 0 
Secretary: Allowance—81, 94, 106, 130, 148, 164, 181, 189, 197, 203, 214, 223 
Postage—85, 91, 102, 103, 107, 120, 126, 135, 150, 172, 185, 194 
207, 229, 232 
Stationery and Office ‘Supplies—86, 89, ‘97, 109, 132, 193, 204 
Traveling Expense—101, 110, 168, 189, 218 
Junior Bar Conference Expense: 141 0 
Legal Institutes: 206, 209, 211, 225 - 
Flowers for Deceased Member: 116 - 
Past President’s Gavels, Engraving and Mailing: “174, 189 | 
Refund Dues: 115, 119, 199, 216 _.. 
Conference of Bar Delegates and Convention Expense: 83, 11, 118, 121, 
122, 123, 124, 125, 132, 140, 142, 207, 224 - : 
W. Po Expense: 230 
Stenographic Report Atlanta Conference Bar Association Officials: 173 
COMMITTEE EXPENSE: 
General: 90, 175 - 
Constitution and By- Laws ‘Committee: 200, 208, 217, 218 | 
Criminal Code Committee: 84, 95, 99, 128, 134, 136, 137, 138, 139, 
148, 144, 158, 154, 157, 158, 161, 165, 167 
Law Book Committee: 117, 152, 176 
Legal a and Admission to Bar Committee—Questionnaire: 
87, 88 


TOTAL GENERAL DISBURSEMENTS 


29.97 
43.48 
104.90 
38.50 
144.63 
900.00 


85.08 
103.46 
18.76 
109.20 
6.25 


10.88 
44.82 

5.40 
73.25 
12.00 


319.18 
9.50 
20.00 


22.26 
40.77 


1,567.42 


21.50 


58.43 
46.21 


$3,835.85 


ia 
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LAW JOURNAL EXPENSE: 


Allowance for Editor: 78, 92, 104, 128, 146, 162, 179, 187, 195, 201, 212, 219 900.00 
Telephone and Telegraph: 84, 95, 114, 133, 155, 170, 184, 191, 198, 205, 221, 


Postage: 82, 84, 95, 96, 108, 114, 131, 133, 155, 156, 166, 170 

182, 184, 190, 191, 198, 205, 215, 221, 226, 227 155.08 
Printing: 80, 98, 113, 140, 159, 171, 183, 192, 220, 228 2,347.99 
Clipping Service: 79, 93, 105, 129, 147, 163, 180, 188, 196, 202, 213, 222 60.00 
Dues Florida Press Association: 112 5.00 
Hertzberg Bindery: 101, 160 e 6.01 
Proof Reading: 155 2.00 
Advertising Commission: 178 _. ae 30.00 


Stationery: 9.56 


Total Journal Expense 
GRAND TOTAL GENERAL DISBURSEMENTS AND JOURNAL EXPENSE _..... 
Bank Collection Charge 
Checks Charged Back (later re-deposited and credited) — 


7,496.59 


GRAND TOTAL ALL EXPENSE _ 


$7,539.19 


TOTAL RECEIPTS 


TOTAL DISBURSEMENTS .... 


Balance on Hand Florida National Bank, St. Petersburg, 1/1/40 


$7,754.10 
7,539.19 


$ 214.91 


Certificate of Deposit, First Federal Savings and Loan Association 


of Lakeland, 4% 


3,500.00 


TOTAL ASSETS 


$3,714.91 


i 
$3,660.74 
6.60 ] 
36.00 
i 
JOHN DICKINSON, Secretary-Treasurer. 
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In the Supreme Court of Florida, June Term, A. D. 19389 
Filed December 5, 1939; Adopted September 11, 1939 


It is ordered that the amendment to Rule 54 of the Florida Common Law Rules as 
recommended and approved by the Florida State Bar Association be adopted and that 
from and after September 11, 1939, Rule 54 shall read as follows: 


RULE 54: DISCOVERY AND PRODUCTION OF DOCUMENTS AND THINGS 
FOR INSPECTION, COPYING OR PHOTOGRAPHING. 


(a) The Court may upon the application by petition of any party (1) order any 
party to produce and permit the inspection and copying or photographing, by or on be- 
half of the moving party, of any designated documents, papers, books, accounts, letters, 
photographs, objects, or tangible things, not privileged, which constitute or contain evi- 
denee material to any matter involved in the action and which are in his possession, cus- 
tody or gontrol; or (2) order any party to permit the entry upon designated land or 
other property in his possession or control for the purpose of inspecting, measuring, 
surveying, or photographing the property or any relevant object or operation thereon. 


(b) The petition for such discovery shall state the fact and cireumstanees upon which 
the discovery is claimed and shall be verified by affidavit stating that the matter whereof 
discovery is sought is under the control or in the possession of the other party and that 
petitioner is advised by his council and verily believes that such discovery constitutes or 
contains evidence material to the action, or is necessary to enable him to draw his plead- 
ing. 


(c) A copy of the petition shall be served upon the opposite party and five days’ 
notice of the time and place of application for the order shall be given. 


(d) The order granting discovery shall specify the time, place, and manner of making 


the inspection and taking the copies and photographs, and may prescribe such terms 
and conditions as are just. 


(e) The order directing a discovery, unless otherwise ordered, shall operate as a stay 
of all other proceedings of the adverse party in the cause until such order shall have 
been complied with or vacated. The court may dismiss the eause or enter default for 
noneompliance with such order. 


(f) The Court may compel a party to disclose the names of witnesses and their ad- 
dresses, if justice seems to require, upon such terms and conditions as the Court may 
deem expedient, where the names of witnesses are in the exclusive possession of one 
party to the action. But no such order shall be made except after due notice and hear- 
ing upon a specific showing of special facts and cireumstances adduced in support of 
the application, the burden in every case being upon the movant to demonstrate some real 
necessity in the interest of the administration of justice for the making of an order under 
this subdivision. 


| 7 
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Junior Bor Section 


OFFICERS AND EXECUTIVE COUNCILMEN: 


W. P. SIMMONS, JR., President C. C. HOWELL, JR., Secretary-Treasurer 
H. 0. ENWALL RICHARD J. GARDNER J. LANCE LAZONBY 
NEIL C. McMULLEN BEN C. WILLIS 


HAROLD B. WAHL 


EXECUTIVE COUNCIL MEETS IN MIAMI 


We are advised that at 2:30 o’clock on the Sunday afternoon of December 31st, 1939, 
the Executive Council of the Junior Bar Section held an interesting meeting in Miami at 
the offices of Hayford Enwall, Assistant United States District Attorney, in the Federal 
Building; with President Simmons, Secretary Howell, and Councilman Enwall in at- 
tendance—along with William A. Herin, Miami representative of the Unauthorized 
Practice of the Law Committee, Twelfth Judicial District Chairman Clyde H. Wilson of 
Sarasota, and S. T. Dell, Jr., from Gainesville—the Chairman of the Membership Com- 
mittee. 


Mr. Dell submitted a well written report of the activities and future proposals of his 
MEMBERSHIP COMMITTEE. The Section’s annual drive for Florida lawyers as yet 
dehors the roster of the State Bar Association is slated for the two weeks’ period begin- 
ning February 26th, 1940, and closing on March 9th; the various District Chairmen will 
constitute the nucleus of and directors for the workers; personal contacts and solicita- 
tion, rather than the more prosaic and less effective medium of letter writing will be 
employed; and every effort exerted to impress each non-affiliate with a consciousness 
of the desirability of uniting with an organized Bar. This report was adopted; all 
membership committeemen assured the full cooperation of the Junior Section. 


Full discussion then centered around the recommendations of the UNIFICATION 
COMMITTEE, submitted through written digest signed by Chairman John W. Donahoo 
of Jacksonville and his constituents, that (1) no further present assistance toward attain- 
ment of the ultimate goal of the Unification workers be sought from the Supreme Court 
in view of its adoption of “the standard of ethics of the American Bar Association and 

. establishment of the Cireuit Court Commissions”; that (2) the present federal prac- 
tice relative to the prosecution of appeals by indigent litigants seems more salutary and 
advisable than a proffered scheme of reducing costs in all such instances through the 
filing of duplicate pleadings in the nisi prius courts and the transmittal of one set of 
such duplicates to the Clerk of the Supreme Court in the event of an appeal; that (3) 
“an index of the legal subjects covered by the Journal of the Florida Bar Association” 
be compiled “. . . to make this vast amount of research available to the members of the 
association”; and (4) that the “committee take as its present objective the survey of the 
Cireuit Court Commissions, for the purpose of accumulating definite reports on the 
functioning of the various committees that were appointed by the Circuit Courts.” In 
the acceptance and filing of this report the Council unqualifiedly approved recom- 
mendations (1) and (4) thereof, made a re-reference of the forma pauperis appeal issue 
with instructions to forward the sense of the committee in this behalf to the appropriate 
committee of the Senior Bar studying the question of a complete revision of the Florida 
common law rules, and directed a like transmittal to the Editor of the Florida Law 
Journal and to the President and Publications Committee of the Florida State Bar Asso- 
ciation of the offered suggestion concerning a complete indexing of the Law Journal. 


The oral report of William A. Herin, Miami member of the UNAUTHORIZED 
PRACTICE COMMITTEE, bared the recent struggles of his group with this trouble- 
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some problem in a manner which indicated that the committee’s aspirations for future 
healthful corrective achievement lay in an anticipated statute embodying among its 
essential sections features accurately defining the practice of law in meaning, scope and 
nature, providing sharp penalties for convicted, unlawful practitioners, and placing the 
responsibility for enforcement squarely upon the shoulders of the state attorneys or other 
prosecuting officers. The lively general discussion which ensued resulted in a formal 
request on the part of the Council that the UNAUTHORIZED PRACTICE COMMIT- 
TEE continue its study of conditions and remedies with the view in mind of embodying 
a specific recommendation or recommendations in its next report. 


President Simmons, reporting on behalf of the LAW BOOK COMMITTEE, urged 
full co-operation on the part of every practicing attorney in the State of Florida with 
the Attorney General’s office in the formidable task of correcting the statute law; and 
thereupon the LAW BOOK COMMITTEE was authorized to procure, over the signa- 
tures of Attorney General Gibbs and Assistant Attorney General Tribble, a brief letter 
to the bar for publication in such legal periodicals as “The Financial News” (Jackson- 
ville) and “The Miami News,” exorting each and every Florida lawyer to promptly 
notify the Attorney General’s office in Tallahassee of all discovered imperfections in the 
State’s legislative enactments of a general nature. 


The Council then recommended that a suggestion be respectfully tendered to the 
Judicial Administration and Legal Reform Committee of the Senior Section that it 
assume as one of its major projects, the study of an appointive rather than an elective 
system of state judicial conferment—of which action the Secretary was directed to advise 
President Redfearn; and the meeting was thus concluded at about 5:00 o’clock in the 
afternoon, in ample time to insure full attendance by all those present at the Orange Bowl 
festivities the ensuing day. 


A 
G 
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The orury 


SMALL MATTERS NEGLECTED 


Like many things the law of Florida, in regard to smaller matters has been sadly 
neglected : 


I would like to ask a simple question: HOW MANY LAWYERS IN FLORIDA 
HAVE APPEALED A CASE FROM A JUSTICE OF THE PEACE COURT? 


Oh, yes, it can be done, for I did that thing once, I don’t know whether it was done 
right or not, and no one else can say whether it was right or not. 


Because a person’s rights involve less than a hundred dollars, is that person to be 
denied his rights in Court? 


Well, it is virtually that way now, for the cost of an appeal from a Municipal Court, 
or a Justice of the Peace Court is almost prohibitive. 


When a simple act, prescribing a simple, inexpensive method of appeal from those 
two courts, where the case should be tried denovo, would solve it. 


In most states, the young lawyer is given his first experience in trial work in trying 
small cases involving small amounts, but in Florida, it would require more experience 
to perfect an appeal from a Justice of the Peace Court, and from a Municipal Court, 
than to commence, and complete an ordinary lawsuit, in either Common Law or in 
Chaneery, in our Cireuit Courts. 


All lawyers hope to get bigger and better cases and not have to take cases in 
Municipal or Justice of the Peace Courts, but regardless of what lawyers want, the publie 
welfare should be considered, and the public is entitled to have eases either large or small 
tried and appealed at some reasonable expense, and with the present law of appeals, a 
lawyer cannot handle one for a reasonable fee, and be paid for the necessary work to be 
done. 


I should like to see some expressions from lawyers in the State on this subject. 


HOMER T. AMIS, West Palm Beach. 


WORKING TOOLS OF THE YOUNG LAWYER 
JOSEPH L. EGGUM, Miami 


As one of the younger members of the Bar, I have given consideration to the oft 
repeated question as to what wili be the future working tools of the young lawyer. 
With what equipment will he be able to furnish himself in order that he may success- 
fully carry on the practice of law on the basis of the present day remuneration of mem- 
bers of the profession, and particularly the younger members ot the profession? What 
books will he buy and what books will he be able to buy from his income? There is no 
doubt that in the large cities he will be able to consult the volumes in the loeal law 
library. He cannot, however, spend his time at the library when he should be spending 
his time at his office awaiting prospective clients. This question as to what would be 
the working tools of the young lawyers was raised in one of the numbers of the Florida 
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Law Journal some time back. Pondering on this question I looked through the pages 
of the Journal and wonder if the answer may not be found in the pages thereof. In 
the December 1939 number of the Journal on page 389 I noticed that a publishing 
company located right here in our fair city of Miami announces a new book. It is not 
only a new book, but a new Florida book, one of the Arrow Series Law Briefs. I 
gathered that the book was not quite ready for publication, but I asked the editor, Mr. 
Frank G. Turner, a Miami lawyer, .to let me look over the early sheets of the book. I 
learned that Mr. Turner had edited books for many years and that he has long been 
aiming to produce books that could be sold to young lawyers at prices within the income 
of the younger members of the Bar. He has produced a book that answers the questions 
of not only young lawyers but older lawyers, as well. I observed that the publishing 
company had made a price of $2.65 each for the Arrow Series Law Briefs and I am 
frank to say I do not see how they ean be sold for the price. Mr. Turner not only 
believes that law books should be sold at reasonable prices but he also believes that the 
law in text books should be arranged around the subject matter and he has followed the 
arrangement in this book. There is a complete text on the law of Florida relating to 
automobile accidents and every important Florida automobile case appears to be set 
forth in the book. I hope there will be more of these books and Mr. Turner assures me 
there will be many more. I think they answer the question as to what will be the future 
brief writing authorities for Florida lawyers both young and old. 
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LAW SCHOOL CASE COMMENTS 


POWER OF CIRCUIT COURT TO ISSUE PROHIBITION—DISCHARGE OF JURY— 
DOUBLE JEOPARDY. A judge of a criminal court of record, hearing a felony case in a 
criminal court of record not his own, under a purported assignment by the governor, was 
served with a writ of prohibition issued by a circuit judge, restraining further proceedings 
in the felony case. The assigned judge recessed the court and never returned to the bench. 
The next day the clerk excused the jurors subject to the call of the court. The resident 
judge on return declared a mistrial, ordered discharge of the jury, allowed further pleadings 
to the information, and sustained a demurrer to pleas of former jeopardy. It was held on 
application to the supreme court for prohibition that a writ absolute should be awarded. 
State ex rel. Daton et al. v. Himes, Judge, 134 Fla. 675, 184 So. 244 (1938). Rehearing denied. 
184 So. 648 (1938). 


The basic reason given for this decision was that the circuit judge was without power 
to issue the prohibition in question, and hence there was no legal necessity for abandoning 
the trial without the consent of the defendant who had been put in jeopardy. Granting this, 
the defendant was entitled to a discharge from another trial for the same felony, and the 
pleas of former jeopardy should have been sustained. Allen v. State, 52 Fla. 1, 41 So. 5938, 120 
Am. St. Rep. 188, 10 Ann. Cas. 1085 (1906). The case hinges upon the construction of the 
relevant constitutional provision, FLA. CONST. ART. 5, § 11. In 1883 the circuit court was 
held to have power to issue prohibition as an ancillary writ only, because it was not specific- 
ally named as a writ the court could issue. Singer Manufacturing Co. v. Spratt, et al. 20 Fla. 
122 (1883). With the evident intention of investing the circuit court with power to issue it 
as an original writ, it was specifically named in the Constitution of 1885. The reference 
there is to the common law writ. Cooper, Remedy by Prohibition (1928) 2 FLA. S. B. A. JO., 
No. 6, p. 19. Prohibition is the process by which a superior court prevents an inferior court 
from exceeding or usurping jurisdiction. Grill v. State Road Department, 96 Fla. 117 So. 795 
(1928). It is grantable to restrain a county judge from adjudicating the title or boundary 
of real estate, on the ground that he has no jurisdiction. So. Fla. Amusement and Develop- 
ment Co. v. Blanton, et al., 95 Fla. 885, 116 So. 869 (1928). By the sounder view other rem- 
edies which will prevent relief by prohibition must be equally effective and reasonably 
prompt and efficient. (1907) 20 Harv. L. Rev. 334; (1923) 36 Harv. L. Rev. 863. Parties 
sentenced to immediate imprisonment by a court with insufficient powers are not left to a 
writ of error or an appeal which would be too slow to save them. State v. Elkin, 130 Mo. 
90 S. W. 333 (1895); State ex rel. Att’y Gen. v. Circuit Court, 97 Wis. 1, 72 N. W. 193 (1897); 
Evans v. Willis, 22 Okla. 310, 97 Pac. 1047 (1908). The trial of a case by an alleged illegal 
jury will be restrained by prohibition. State v. Superior Court of Shohomish Co., 16 Wash. 
347, 47 Pac. 754 (1897). Why should it not also prevent the trial by an alleged illegal judge 
where a writ of error would be to slow to save the defendant from the sentence? Lack of 
power, says the court, because the grant of power to circuit courts to issue specific writs is 
limited by the words “and all writs proper and necessary to the complete exercise of their 
jurisdiction.” FLA. CONST. ART. 5, § 11. “And” expresses the general relation of addition, 
says Webster; the court construes it as restrictive, making futile the naming of specific 
writs or the addition thereto in the constituion. If the circuit court cannot issue prohibition 
in this case because its jurisdiction does not include “conviction of felony in criminal courts,” 
it is hard to see how it can issue habeas corpus, however restricted its inquiry, in conviction 
of felony in criminal courts. This was done in Frederick, as Co. Solicitor, v. Rowe, as Judge, 
105 Fla. 198, 140 So. 915 (1932). 


This case first holds that the constitution, in force over fifty years ,authorizes circuit 
courts to issue prohibition (and by necessary implication all other writs) as ancillary writs 
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only. A judge can exercise judicial power only within the limits of his territorial district, 
and not elsewhere, in the absence of legal authority. 33 C. J. pp. 975, 977, 1029; Stearns vs. 
Stearns, 106 Fla. 440, 143 So. 642 (1932). Here the judge’s legal authority, assignment by 
the governor under Sec. 5966, Fla. Rev. Gen. Stat. (1920), was questioned in the prohibition 
proceeding. A judge is liable for contempt. State v. Judge of the Eleventh Judicial Dist., 
48 La. Ann. 1501, 21 So. 94 (1896); Havemeyer v. Superior Court, 87 Calif. 267, 25 Pac. 433, 
10 L. R. A. 650 (1890); In re Fite, 11 Ga. App. 665, 76 S. E. 397 (1912). One served with an 
erroneous as distinguished from a void writ is guilty of contempt in violating it. In re 
Sawyer, 124 U. S. 200 (1888); Note 16 L. R. A. (N. S.) 1603 (1908). If the prohibition issued 
as the result of the erroneous exercise of power, not the absence of power, it must be obeyed. 
Note 30 A. L. R. 148 (1924). A circuit court is a court of general jurisdiction, and nothing is 
intended to be out of its jurisdiction except that which specially appears so to be. Chapman 
v. Reddick, 41 Fla. 120, 25 So. 673 (1899). Hence, while the subsequent holding that the 
circuit court had no power to issue the prohibition justifies calling the conduct of the 
assigned judge a legal abandonment of the trial, such conduct was the only conduct open to 
an ordinarily prudent man. —WALLACE JOPLING. 


HIGHWAYS—EASEMENTS—LENGTH OF THE PRESCRIPTIVE PERIOD. The plaintiff 
county sought to enjoin the defendants from obstructing a highway that it had constructed 
and had for twenty-five years maintained as a public thoroughfare. The defendants con- 
tended that they had title to the land over which the highway passed and that no right to use 
it had been obtained by the county. It was held that the use of a highway by the public for 
twenty years vests in it an easement in the land traversed and that consequently the plaintiff 
was entitled to the relief for which it asked. Dade County v. Snyder et al., 191 So. 185 (Fla. 
1939). 


The holding that the defendants should be enjoined is correct; but consideration should 
be given to the rule enunciated that the prescriptive period in Florida is twenty years. Sim- 
ilar pronouncements have been made in the relevant previous decisions of the court. Zetrouer 
v. Zetrouer, 89 Fla. 253, 103 So. 625 (1925) (prescriptive right to road sustained where adverse 
use had been made for thirty-five years); Zetrouer v. Zetrouer, 95 Fla. 976, 117 So. 383 (1928) 
(prescriptive right to road sustained where adverse use had been made for thirty-five years); 
William et al. v. Hickson, 98 Fla. 544, 124 So. 5 (1929) (prescriptive right to way sustained 
where adverse use had been made for more than twenty years); Vereen and Sons, Ine. v. 
Houser et al, 123 Fla. 641, 167 So. 45 (1936) (maintaining overhanging eaves for three years 
held not to give a prescriptive right). In the first of this series of decisions it was stated 


that “where the common law obtains, twenty years’ continuous ... use has always created a 
prescriptive right, ...and, there being no... statute affecting the subject-matter, the 
common law rule ... prevails in our state.” It is true that under the English law in effect 


on July 4, 1776, the prescriptive period was twenty years. The then existing Statute of Lim- 
itations barred the bringing of an action to recover land at the expiration of twenty years 
after the accruing of the cause. 21 Jac. I, c. 16, sections 1, 2 (1623). This statute, like its 
predecessors, was silent as to the acquiring of prescriptive rights; but in accordance with the 
construction placed upon the earlier statutes by the courts “with that assumption of legis- 
lative authority which has at time characterized our judicature,” it was held in connection 
with this statute that incorporeal rights could be obtained by an adverse use for the period 
within which the bringing of an action to recover land was permitted. See Angus v. Dalton, 
3 Q. B. D. 85, 104 (1877); 2 Tiffany, Real Property (2d ed. 1920) 2028-30. It is also true that 
in a number of states the prescriptive period is twenty years. State v. Reybold, 5 Harr. 484 
(Del. 1854); State v. Bunker, 59 Me. 366 (1871); Thorworth et al. v. Scheets et al., 269 Il. 
573, 110 N. E. 42 (1915); Commonwealth v. Coupe, 128 Mass. 63 (1880). It should be noted, 
however, that in these jurisdictions the period of the Statute of Limitations pertaining to 
actions for the recovery of land, also is twenty years. In other states, too, the period for 
obtaining prescriptive rights is determined by analogy to the Statute of Limitations. Burk- 
hart et al. v. Zimmerman et al., 239 Mich. 491, 214 N. W. 406 (1927) (fifteen year period); 
Hester v. Sawyer, 41 N. M. 497, 71 (2d) 646 (1937) (ten year period); Tracy v. Atherton, 36 
Vt. 503 (1864) (fifteen year period). The case last cited contains this statement: “The 
Statute of Limitations does not extend to ... incorporeal rights, but it has now become 
universally settled that an uninterrupted use of an easement ... for the period... fixed 
by the statute as a bar to the recovery of lands ... gives the person so using it a... right 
to such easement. This has ... finally by the courts been made to conform, by analogy to 
the Statute of Limitations applicable to lands...” It is evident, therefore, that the pre- 
scriptive period is fixed by analogy to the existing Statute of Limitations and that under 
Fla. Comp. Gen. Laws (1927) sec. 4652, it should be seven years. While the ratio decidendi 
of each of the Florida cases considered is that the prescriptive period is twenty years, it 
should be observed that in all of them the result reached is the same as if the seven year 
period had been applied, since no case has arisen in the state where the adverse use was for 
a period between seven years and twenty years. It would consequently do no great violence 
to local precedent to establish in Florida the rule that is followed elsewhere. 
—GEORG# C. YOUNG 
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LIFE INSURANCE—EFFECT OF REINSTATEMENT AND DEATH OF INSURED ON 
INCONTESTABLE CLAUSE—RIGHT OF INSURER TO CANCELATION IN EQUITY FOR 
FRAUD IN PROCUREMENT OF REINSTATEMENT. A life insurance policy was issued with 
a clause which provided that it would be incontestable after two years, except for nonpayment 
of premiums. It lapsed twenty months later because of such nonpayment. The policy was 
reinstated on application made by the insured within two years of its original issue, and he 
died twenty-one months after the reinstatement. A month later the complainant insurer - 
learned of alleged fraud in the procurement of the reinstatement and at once notified the 
defendant benificiary of its election to rescind the policy. Twenty days before the expiration 
of the two-year period after the reinstatement, the complainant filed a bill in equity for the 
rescission of the reinstatement and the cancelation of the policy. It was held that as to fraud 
in the procurement of the reinstatement, the contestable period ran from the date of the 
reinstatement and that since the defendant failed to bring an action at law on the policy 
within the available reasonable period between the time the complainant notified her of its 
election to rescind and the filing of the bill, the complainant’s remedy at law was inadequate, 
and it was entitled to proceed in equity for rescission in order to prevent the loss of its 
defense through the expiration of the contestable period. Winer v. New York Life Ins. Co., 
190 So. 894 (Fla. 1939)) 


This holding is correct. Incontestable clauses are favored by the law and are for the 
protection of the insured as well as the insurer. The Prudential Ins. Co. v. Prescott, 130 Fla. 
11, 176 So. 875 (1937). But when a policy lapses for nonpayment of premiums, it is in a 
state of absolute collapse, and the insured has neither a legal nor an equitable claim upon the 
insurer. If any benefit is to accrue to him, the policy must be revitalized, which can be 
done only with the consent of the insurer. When this is obtained, a new contract results, 
and it necessarily follows that the incontestable clause begins to run anew from that time. 
Notes (1924) 31 A. L. R. 114, (1935) 94 A. L. R. 1200. Notice by the insurer to the insured 
or to the beneficiary, of the insurer’s election to rescind the policy, even with an offer of 
the return of premiums together with interest on them, is not a contest within the meaning 
of the incontestable clause. Such a contest involves a defense asserted either by an affirm- 
ative action to cancel the policy or by a defense to a suit on the policy by the beneficiary 
during the period of contestability. The Prudential Ins. Co. v. Prescott, 130 Fla. 11, 176 So. 
875 (1937); Killian v. Metropolitan L. Ins. Co., 251 N. Y. 44, 166 N. E. 798, 64 A. L. R. 956 
(1929); Note (1925) 36 A. L. R. 1245. Contra: Mutual L. Ins. Co., v. Rose, 294 Fed. 122 (E. 
D. Ky. 1923); Great Southern L. Ins. Co. v. Russ, 14 F. (2d) 27 (C. C. A. 8th, 1926). By the 
great weight of authority, the death of the holder of a life insurance policy does not stop the 
running of the contestable period, and the company must ascertain the facts upon which it 
intends to rely in defeating the policy and begin its contents within the stipulated time. 
The Prudential Ins. Co. v. Prescott, 130 Fla. 11, 176 So. 875 (19387; 105 A. L. R. 992. By the 
minority view the death of the insured fixes the rights of the parties, and the insurer can at 
any time thereafter assert existing defenses. Northwestern Mut. L. Ins. Co. v. Laury, 174 
Minn. 498, 219 N. W. 759 (1928); Thomas v. Metropolitan L. Ins. Co., 135 Kan. 381, 10 Pac. 
(2d) 864 (1982), 85 A. L. R. 229 (1933). It follows with inexorable logic that where a court, 
following the majority view, holds that the death of the insured does not stop the running 
of the contestable period and that a contest is a court action, equity has jurisdiction of the 
suit for the cancelation of the reinstated policy on the ground of fraud in the procurement 
of the reinstatement. If the insurer should be limited to the assertion of this defense in an 
action at law brought by the beneficiary, the latter could deprive him of it by delaying the 
bringing of the action until after the expiration of the contestable period. New York L. Ins. 
Co. v. Sisson, 19 F. (2d) 410 (W. D. Pa. 1926); New York L. Ins. Co. v. Seymore, 45 F. (2d) 
47 (C. C. A. 6th, 1930), 73 A. L. R. 1523 (1931). —S. 0. CARSON 


PUBLIC SCHOOLS—RELIGIOUS LIBERTY—COMPULSORY FLAG SALUTE. The plain- 
tiffs sought to mandamus a county board of public instruction to permit them to attend a 
public school without complying with a regulation of the board requiring all pupils to salute 
the flag. They contended that the regulation deprived them of the free exercise of religious 
liberty, since they were members of a religious sect known as Jehovah’s Witnesses which 
regards any physical obeisance as contrary to the law of God. The plaintiffs were denied 
relief, and it was unanimously held that the board had power to require pupils to salute the 
flag. Two justices dissented from the denial by the majority, of a petition for a rehearing, 
putting their objection on the ground that exclusion from school is not an appropriate method 
of securing compliance with the regulation, and suggesting that some alternative expression 
of loyalty might well be substituted for those whose religious beliefs preclude their making 
a manual salute. State ex rel. Bleich v. Board of Public Instruction for Hillsborough County 
et al., 190 So. 815 (Fla. 1939). 


This decision is sustained by the great weight of authority. In a number of instances 
specifically requiring pupils to salute the flag have been upheld. Hering v. State Board of 
Education, 118 N. J. L. 566, 194 A. 177 (1937), aff'd, 303 U. S. 624 (1937) (on the ground that 
no substantial federal question was presented); Johnston v. Deerfield, 25 F. Supp. 918 (D. C. 


7 


FLORIDA LAW JOURNAL 69 


Mass. 1939); Nicholls v. Lynn, 7 N. E. (2d) 577 (Mass. 1937); People ex rel. Fish v. Sandstrom, 
167 Misc. 436, 3 N. Y. Supp. 1006 (Suffolk Co. Ct. 1938); Note (1937) 36 Mich. L. Rev. 485. In 
the principal case there was no such specific statutory provision, but the board was held to 
be empowered to promulgate the regulation under consideration by statutes which require 
that the flag be displayed from school buildings and that “the constitution, including Ameri- 
can ideas and institutions be taught in all... schools.” Fla. Comp. Gen. Laws (1927) secs. 
1683, 616, 618-620. Similar general statutes have received the same construction elsewhere. 
Leoles v. Landers et al., 184 Ga. 580, 192 S. E. 218 (1937), aff’d 302 U. S. 656 (1937) (on the 
ground that no substantial federal question was presented); Gabrielli v. Knickerbocker et al., 
12 Cal. (2d) 85, 82 P. (2d) 391 (1938), cert. denied, 306 U. S. 621 (1938). A minority view 
exists to the effect that the Fourteenth Amendment to the Federal Constitution is violated 
when a salute to the flag is required as a prerequisite to school attendance by one who 
objects to it on religious grounds. Gobitis v. Minersville School District, 21 F. Supp. 581 
(D. C. E. D. Pa. 1937); Gobitis v. Minersville School District, 24 F. Supp. 271 (D. C. E. D. Pa. 
1938); see Notes (1938) 51 Harv. L. Rev. 1418, (1939) 23 Minn. L. Rev. 247. In the two cases 
last cited the position was taken that one can refrain because of conscientious objections 
from performing any act as long as no injury results therefrom to the safety, morals, prop- 
erty, or personal rights of the people. According to press reports the more recent of these 
cases has been affirmed by a decision of the Circuit Court of Appeals for the Circuit in an 
opinion that is as yet unpublished. It seems impossible to reconcile these decisions with the 
previously noted holdings of the Supreme Court of the United States that the situation needs 
no federal question. “When an appeal is dismissed for want of a federal question, it means 
... that every question brought to the court by the appellant ... is... utterly lacking in 
merit ...” Johnston v. Deerfield, 25 F. Supp. 918 (D. C. Mass. 1939). Furthermore, as was 
stated in the principal case, “if an objection so remote from religious grounds as the one 
involved here may be successfully interposed for that reason, ... there is no limit to the 
reasons that conscientious objectors may advance as grounds for avoiding patriotic duties.” 
It would seem, therefore, that regardless of what one may think of the efficacy of the device 
employed as a means of inculcating patriotism on the recalcitrant and on the conforming 
majority, the power to promulgate the regulation is implied by the existing Florida statutes. 
WILLIAM WILSON ARNOLD 


JOINT TORTFEASORS—RELEASE—HOSPITALS—PHYSICIANS. The plaintiff’s wife, 
while a patient in a hospital, was allegedly killed by an overdose of a new drug; four ounces 
instead of four drams were administered by a nurse employed by the hospital. The plaintiff 
for a consideration of $1900 executed a complete release to the owner and operator of the 
hospital on the theory that the nurse had negligently misinterpreted the prescription of the 
physician. He thereafter sued the defendant physician, charging that the latter “did... 
negligently . .. prescribe . . . four ounces of paraldehyde.” In denying a recovery the Flor- 
ida Supreme Court used the following language: “These two theories are so inconsistent that 
there cannot be a true basis for recovery on both of them... If negligence was responsible 
for the death . . . it was produced by the giving of four ounces instead of four drams... 
as stated in the release, or it was caused by an overdose .. . as contended in the declaration. 
Any cause of action based on the former means vanished when the release was executed. If 
by the latter means, we think the wrongful death was the result of a joint tort rather than 
separate and independent acts of negligence committed by the parties, making the release 
effective as to the defendant in error.” Sands v. Wilson, 191 So. 21 (Fla. 1939). 


If the death was caused by the mistake of the nurse, as an employee of the hospital, the 
decision is of course correct for in that event the doctor was not a tortfeasor. The facts 
of the case do not justify the conclusion that the nurse was acting as the servant of the 
doctor, thus making him liable for her torts. Aderhold v. Bishop, 94 Okl. 203, 221 P. 752 
(1923)) If one assumes, as did the court, that a joint tortfeasor relationship may have 
existed, the doctor is exempted from liability by the rule that the release of one joint tort- 
feasor is a release of all. Roper v. Fiorida Public Utilities Co., 131 Fla. 709 So. 251 (1932). 
It is submitted, however, that the doctor and the hospital were not joint tortfeasors. When 
a physician is employed by a charitable hospital, it is not liable for his acts. Schloendorff 
v. Society of New York Hospital, 211 N. Y. 125, 105 N. E. 92 (1914), 52 L. R. A. (N. S.) 505, 
Ann. Cas. 1915C 581. It is clear that even a private hospital has no liability for the tort of 
a physician selected by the patient. Barfield v. South Highland Infirmary, 191 Ala. 553, 68 So. 
31 (1915), Ann. Cas. 1916C 1105. And the stated facts in the instant case, though limited, per- 
mit us to indulge in the presumption that the physician was attending at the instance of the 
deceased. It would seem, therefore, that if the doctor prescribed an overdose, the hospital was 
not responsible for its administration, since the nurse was under a duty to follow his instruc- 
tions. This is particularly true in the case of a new drug, with which presumably the nurse 
was not familiar. It follows that if the overdose resulted from the mistake of the physician, 
the question is presented as to the effect of the plaintiff’s relexse of a stranger to the tort, on 
the liability of the actual tortfeasor. In a number of decisions this question has been so 
answered as to sustain the denial of a recovery in the principal case. Snyder v. Mutual 
Telephone Co., 135 Iowa 215, 112 N. W. 776 (1907); Seither v. Phila. Traction Co., 125 Pa. 397 
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17 Atl. 338 (1889). The theory upon which this position is based has been stated as follows: 
“It does not lie in the mouth of such a plaintiff to say that he has no cause of action against 
one who paid him for his injuries, for the law presumes that the one who paid committed the 
trespass and occasioned the whole injury.” Hubbard v. St. Louis and M. R. R., 173 Mo. 249, 
72 S. W. 1073 (1903). Several cases hold to the contrary, however. Kentucky and I. B. Co. 
». Hall, 125 Ind. 120, 25 N. E. 219 (1890); Missouri, K. and T. R. R. v. McWherter, 59 Kan. 351, 
53 Pac. 135 (1898). They proceed upon what seems to be the more logical view that “... 
the release of one person not actually liable for a tort does not constitute a release of another 
person who is liable for it, since the theory upon which a release of one person constitutes 
a release of another is that of their joint liability for the same tort.” Cooley, Torts (Throck- 
morton’s ed. 1930) 184. This rule would permit the plaintiff to recover from the physician 
in the principal case, in spite of the release given to the hospital, if the overdose was pre- 
scribed by the physician. JAMES D. RAYE 


ATTORNEYS AT LAW—AUTHORITY IN CONDUCT OF LITIGATION—AUTHORITY AS 
TO DISMSSAL OF PENDING CAUSE OF ACTION. The plaintiff’s attorney filed a praecipe 
for the dismissai of her pending common law action, which was not then entered or docketed. 
After two terms of court had intervened, a deputy clerk entered an order of dismissal as of 
the date of the filing of the praecipe. Two days later the plaintiff moved to reopen the cause 
on the ground that the praecipe had been filed against her wishes, and the circuit judge 
entered an order striking the praecipe and declaring void the nunc pro tune order of dis- 
missal. The defendant filed in the Supreme Court a suggestion for prohibition, and a rule 
nisi was issued. In granting the plaintiff’s motion to quash the writ of prohibition, that 
court held that a dismissal goes to the merits of the cause of action and is not binding on a 
client when entered without his consent, and stated that a case is not dismissed until the 
order is properly entered. State ex rel. Personal Finance Co. v. Lewis, Circuit Judge, et al., 
191 So. 295 (Fla. 1939). 


The decision is probably sustainable on the ground that for the purpose of measuring 
the period during which it was within the discretion of the circuit judge to reinstate the 
action, the effective date of the dismissal was that of the actual entry. Under this rule the 
reinstatement was timely. Consideration is given here, however, to the position taken by 
the court that a client is not bound by a dismissal entered without his consent by his at- 
torney. It is well established that an attorney has control of such procedural incidents of a 
pending case as the waiving of a jury trial, the releasing of an attachment before judgment, 
the consenting to a nonsuit, and the making of formal stipulations as to the existence of 
facts for the purpose of dispensing with their proof. Moulton v. Bowker, 115 Mass. 36 (1874); 
Garrett v. Hanshue et al., 53 Oh. St. 482, 42 N. E. 256 (1895), 35 L. R. A. 321 (1897); McLyman 
et al., v Miller, 52 R. I. 374, 161 A. 111 (1932); Lynch v. Cowell, 12 L. T. 548 (1865). It is 
equally well established that he has no implied authority to take any steps that affect the 
cause of action itself. He cannot, for example, compromise the claim without the consent of 
his client. National Bread Co. v. Bird, 226 Ala. 40, 145 So. 462 (1933); Dwight v. Hazlett, 107 
W. Va. 192, 147 S. E. 877 (1929); Notes (1911) 31 L. R. A. (N. S.) 52, (19380) 66 A. L. R. 107. 
Similarly, he has no implied authority to enter a retraxit, since it involves an irrevocable 
renunciation of the cause of action. Hall v. Presnell, 157 N. C. 290, 72 S. E. 985 (1911). For 
the position taken in the principal case that an attorney cannot bind his client by dismissing 
the action, some authority exists. Rhutasel v. Rule, 97 Iowa 20, 65 N. W. 1013 (1896); see 
Steinkamp v. Gaebel, 1 Neb. 480, 95 N. W. 684 (1901). The holding to the contrary, however, 
is supported by the weight of authority and the better reasoning and is based upon the theory 
that a dismissal is merely a procedural matter that does not affect the cause of action, since 
after a dismissal a new action may be brought. Ball v. State Bank, 8 Ala. 590 (1845); Gibson 
v. Nelson, 111 Minn. 183, 126 N. W. 731 (1910), 31 L. R. A. (N. §.) 528, (1911); Bacon v. 
Mitchell, 14 N. D. 454, 106 N. W. 129 (1905). That dismissal is not a bar to a subsequent 
action has been recognized in an earlier Florida decision. State ex rel. Croker v. Chilling- 
worth, Judge, et al., 106 Fla. 323, 143 So. 346 (1932). —WILLIAM G. CARVER 
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